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In the Court of Appeals of the District of Columbia. 


No. 2451. 

The United States, Appellant, 

vs. 

Joseph von Jenney et al. 


a Supreme Court of the District of Columbia. 

Criminal. No. 23548. 

The United States 
vs. 

Joseph von Jenney. 

United States of America, 

District of Colwmbia, ss: 

He it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings bad in the above-entitled cause, to wit: 

1 Recognizance for Appearance of Defendant. 

In the Supreme Court of the District of Columbia, Holding a 

Criminal Court. 

Criminal. No. 23548. 

The United States 

vs. 

Joseph von Jenney. 

Charge, False Pretenses. 

The defendant and The Citizens Guaranty & Trust Co. of W. Va., 
his surety, acknowledge themselves indebted to the United States 
in the sum of Fifteen hundred ($1500) dollars, to l>e levied of their 
and each of their lands and tenements, goods and chattels, if the 
said defendant fail to appear before this Court from day to day at 
the present and subsequent terms thereof, and answer any indict- 
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nient that may he brought against him ; until finally disposed of or 
if the said defendant depart (he Court without leave. 

Acknowledged in open Court l>efore me, 

JOSEPH VOX JENNEY. 

CITIZENS TRUST & GUARANTY COM¬ 
PANY OF WEST VIRGINIA, 

GEO. F. PARKER, [seal.] 

Attorney in Fart. 

.1. R. YOUNG, Clerk, 

By F. W. SMITH, Assistant Clerk . 

Suretv examined and approved bv 
--, U. S. A tt y. 
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Presentment for False Pretenses. 


Filed in Open Court, December 10, 1902. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, October Term, A. 1). 1902. 


District of Coli mbia, To nit: 

We, the Grand Jurors of (lie l nited States of America, in and for 
the District aforesaid, upon our oaths, do present Joseph Von 
Jenney for False Pretenses at the District aforesaid, on the 13th 
day of November A. D. 1902. 

This presentment made on the evidence of Charles Corsin, - 
Wilbur B. Leach, Thomas II. Little, John R. Paddon, M. M. Miller, 
M. P., George A. W’etzel. 

JAMES B. LAMBIE, Foreman. 


Supreme Court of the District of Columbia. 

Friday, March 20, 1903. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Anderson presiding. 

***** * * 

Come as well the Attorney of the United States as the de- 
3 fendant in proper person according to his recognizance; and, 
thereupon, the defendant being arraigned upon the indict¬ 
ment, he pleads thereto not guilty and for trial puts himself upon 
the country and the Attorney of the United States doth the like. 
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Bail Piece. 


Wherea*, heretofore, to wit, on the 25th day of November, in the 
year of our Lord one thousand nine hundred and two, before the 
Supreme Court of the District of Columbia personally appeared 
Joseph Von Jennev, the defendant in the ahove-entitled case, and 
The Citizens Trust & Guaranty Co. of West Virginia, his surety, and 
acknowledged themselves indebted to the United States in the sum of 
Fifteen hundred dollars ($1500.) to be levied of their and each of 
their lands and tenements, goods and chattels if the said Joseph Von 
Jennev fail to appear before the Supreme Court of the District of 
Columbia from day to day at the October term, A. D. 1902, thereof 
and subsequent terms of said Court and answer any indictment that 
may l>e brought against him; until finally disposed of, or, if the said 
defendant depart the court without leave. The said recognizance is 
of record in the Supreme Court of the District of Columbia, and 
from which the said Citizens Trust Guaranty Co. of West 
4 Virginia has not l)een released as surety for the said Joseph 
Von Jennev. 

%j 

Til testimony whereof I hereunto subscribe mv name and aflix the 
seal of the said Supreme Court this 30th dav of April, A. 1). 1903. 
[seal.] J. R. YOUNG, Clerk. 

By F. W. SMTTII. 

Assistant Clerk. 


Supreme Court of the District of Columbia. 

Friday, May 1, 1903. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Anderson presiding. 

* * * * t * * * 

The defendant having failed to appear for trial and his surety The 
Citizens Trust and Guaranty Company of West Virginia having 
failed to produce him according to the tenor of their recognizance, 
although they were severally called so to do, it is considered that the 
United States recover against them the sum of Fifteen hundred dol¬ 
lars ($1,500.), unless upon notice of this judgment, sufficient cause 
he shown to the contrary; and upon motion of the U. S. Attorney the 
Court aw’ards a bench warrant for the arrest of said defend- 
5 ant, and x orders that a writ of scire facias be issued to the de¬ 
fendant and his said surety to show 7 cause if any they have 
why the United States should not have execution against them ac¬ 
cording to the force and effect of the recovery upon the forfeiture 
of their recognizance; both which warrants and writ are issued ac¬ 
cordingly. 
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Writ of Scire Facias. 

Issued May 1, 1903. 

In the Supreme Court of the District of Columbia, the 1st Dav of 

May, 1903. 

No. 23548. Criminal Doc. 23. 


The United States 

vs. 

Joseph Aon Jexxey and The Citizens Trust and Guaranty Co. 

of W. Va. 


The President of the United States to the Defendants, Greet ins;: 

% 

You are hereby commanded to appear before tlie Criminal Court 
of the District of Columbia, on or before the first day of its first 
term after service hereof, to show cause why the 1 nited States ought 
not to have execution according to the force and effect of its re¬ 
covery against you in said Criminal Court on the 1st day of May, 
1903, upon the forfeiture of your recognizance in this cause. 
0 And take notice that, in default of your so showing cause, 
the United States may proceed to execution. 

Witness: Ilarrv M. Clabaugh. Chief Justice. 

[seal.] ' J. R. YOUNG, Clerk , 

By F. W. SMITH, 

Ass’t Clerk. 


Marshal's Return. 


Scire feci as to The Citizens Trust and Guaranty Company of 
West Virginia by service on W. S. Chesley Agt. June 10, 1903. 
Defendant Joseph Von Jenncv not to he found. 

AUMCK PALMER, Marshal 
S. 


Motion to Set Aside Forfeiture, &c. 

Filed in Open Court, June 5, 1912. 

* * * * * * * 

Comes now the Citizens Trust A Guaranty Company of West Vir¬ 
ginia, surety upon the recognizance or bail bond given in this case 
for the appearance of the defendant Joseph Von Jenny for trial on 
an indictment found against him, which recognizance was 
7 by this Court, on the first day of May 1903, forfeited, by Ellis 
and Donaldson, its attorneys, and moves the Court to remit 
and set aside the said forfeiture and the penalties incurred thereby, 
and for cause therefor prays the Court to read, as a part of this 
motion, the affidavit annexed hereto and made a part hereof. 

ELLIS & DONALDSON, 

Attorneys for Citizens Trust & Guaranty 

Company of West Virginia. 
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Affidavit in Support of Motion to Remit, &c. 

******* 

District of Columbia, To wit: 

R. Golden Donaldson, being first duly sworn deposes and says that 
lie is a member of the bar of ibis Court, and a member of the firm of 
Ellis and Donaldson, attorneys for the Citizens Trust & Guaranty 
Company of West Virginia, sureties on the bail bond of Joseph Von 
Jenney, who was arrested in the state of New York and removed to 
this District on the 25tli day of November 1002, upon the charge of 
having obtained goods under false pretenses; that be was the at¬ 
torney for said company on the said 25th day of Novemlier 1002, 
had been a number of years prior thereto and bas been continuously 
since said day until the present time; that be is thoroughly 
8 familiar with all of the facts relating to the forfeiture of the 
recognizance given in this cause and the efforts of the said 
Citizens Trust & Guaranty Company of West Virginia to apprehend 
the said Joseph Von Jenny, and produce him in this Court for trial, 
upon the charges preferred against him. 

That at the time the said Joseph Von Jenny was arrested upon 
said charge he was admitted to bail in the sum of one thousand five 
hundred ($1500) dollars, which be gave, with the said Citizens 
Trust & Guaranty Company of West Virginia as surety on said 
recognizance or bail bond. 

That thereafter, to wit, on or about the 10th day. of December 
1902, the said Joseph Von Jenny was indicted bv the Grand Jury 
of the District of Columbia and charged with the commission of the 
said crime of obtaining goods under false pretenses; that thereafter 
the case was called for trial and the defendant, Joseph Von Jenny, 
did not appear to stand trial on the charges thus preferred against 
him and thereupon the said recognizance on or about, to wit, the 
first day of May, 1008, was declared by this Court to be forfeited 
for the failure of the said Joseph Von Jenney to so appear for trial. 

That thereafter, and immediately upon the attention of the said 
Citizens Trust & Guaranty Company of West Virginia being called 
to the failure of the said Von Jenny to respond for trial, and the 
forfeiture of his recognizance, the said company endeavored 
0 by every means within its power, including the expenditure 
of a large sum of money, to wit, more than a thousand dol¬ 
lars, on its own account, to trace the movements of the said Von 
Jenny and secure his arrest and production before the Supreme 
Court of the District of Columbia for trial. In making this effort 
to locate the said Von Jenny the said company employed at its own 
expense, detectives to follow and trace the said Von Jenny from city 
to city, and from country to country, until it finally located him, on 
or about, to wit, July 2nd, 1003, in the city of Belize, Honduras, 
and on the same day notified the United States Attorney for the Dis¬ 
trict of Columbia that they had located said Von Jenny, and re¬ 
quested his immediate arrest. Thereupon, and on the same day, the 
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United States Attorney for the District of Columbia, sent to the De¬ 
partment of Justice a certified copy of the indictment against Von 
Jenny, a bench warrant for his arrest and the evidence of his guilt 
of the said charges in the form of affidavits of material witnesses who 
had testified before the Grand Jury, which affidavits contained all 
the evidence which the United States could obtain against the said 
Von Jennv. 

Thereafter, the State Department was requested by the Department 
of Justice to ask for the extradition of the said Von Jenny to the 
District of Columbia, for trial, which request was regularly investi¬ 
gated bv the State Department, and during the course of said inves¬ 
tigation the said State Department requested the said United 
10 States Attorney for the District of Columbia to furnish the 


necessary papers in the case and the evidence which would 
tend to show the guilt of the said Von Jenny, which said papers and 
evidence were sent to the said State Department. Among the said 
papers and evidence so transmitted by the District Attorney to the 
State Department were affidavits containing the substance of all the 
evidence in the possession of the said 1 nited States Attorney, tending 
to show the guilt of the said Von Jenny. Upon an examination of the 
said papers and affidavits the Solicitor of the State Department de¬ 
cided that that United States had not sufficient evidence to sustain the 
charge contained in the indictment against Von Jenny. And the 
said State Department thereupon notified the United States Consul 
at Belize of that fact and directed him to procure the release of the 
said Joseph Von Jenny, which was done. And the said action of the 
State Department was communicated to the Attorney General by the 
State Department who, in turn, notified the T nited States Attorney 
for the District of Columbia, of the action of the State Department, 
which notification is contained in a letter addressed to Morgan TT. 


Beach. Esq., the then District Attorney, by William A. Day, Esq., 
Acting Attorney General, under date of July 24th 1003, a copy of 
which letter is filed herewith, and prayed to be read as a part hereof, 
and thereupon the said Von Jcnney was released from custody. 

Tt is the unfailing policv of the said Citizens Trust & Guar- 
11 antv Company of West Virginia in all matters of which this 
affiant has any knowledge, to keep close watch on persons 
upon whose bonds it becomes surety and to use all possible means 
to capture fugitives from justice for whose appearance it is re¬ 
sponsible. irrespective of the cost to the said company. 

In the present case this affiant says that the said Citizens Trust & 
Guarantv Company of West Virginia, was in a position to deliver 
Joseph Von .Tennvfor trial but that it was unable to do so by reason 
of the inability of the United States to make out a prima facie case 
against the said Von Jenny and that in doing so the company ex¬ 
pended more than one thousand dollars. 

P B. GOLDEN DONALDSON. 


Subscribed and sworn to 
[seal.1 


before me this nth dav of June 1912. 

ANNA M. BOSvSE, 
Notary Public. D. C. 
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S. B. S. 
7535—1903. 


Copy. 

C. B. S. 

Department of Justice, 
Washington, D. C., July 24, 1903. 


Morgan IT. Beach, Esq., U. S. Attorney, Washington, D. C. 

Sir: Referring to previous correspondence had with you, 
12 vou are informed that the evidence sent hv you was forwarded 
to the Secretary of State with request that demand he made 
for the surrender of Joseph Von Jenny, then located at Belize, 
British Honduras, for transportation to this district for trial upon 
an indictment charging him with having committed the crime of ob¬ 
taining goods under false pretenses. 

The Department is in receipt of a letter under date of the 21st 
instant from the Secretary of State, in which he states that the evi¬ 
dence submitted does not, in his opinion, sustain the charges pre¬ 
ferred in the indictment, and that the U. S. Consul at Belize has been 
instructed to ask for Von Jenny’s release. 

Respectfully, W. A. DAY, 

Acting Attorney General. 


Supreme Court of the District of Columbia. 


Friday, June 28th, A. D. 1912. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Anderson presiding. 

******* 

Come as well the Attorney of the United States as the Citizens 
Trust and Guaranty Co. of West Virginia, surety in the above enti¬ 
tled case, by its attorneys Messrs. Ellis and Donaldson; where- 
13 upon the motion of the surety to set aside the forfeiture of the 
recognizance, heretofore had in this case, having been argued 
and submitted, is now by the Court granted; whereupon the Attorney 
of the United States notes an appeal to the Court of Appeals, from 
the judgment of the Court in this case. 

« 

Assignments of Em'or. 

Filed July 11, 1912. 

******* 

1. The Court erred in granting the motion of the surety of the de¬ 
fendant to set aside and vacate the forfeiture of the recognizance in 
the above entitled cause. 

2. The Court erred in setting aside and vacating the forfeiture of 
the recognizance in the above entitled cause. 

3. The Court erred iri holding and deciding that it had the power, 
after the expiration of the term at which said recognizance was for¬ 
feited, to set aside and vacate said forfeiture. 
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4. The Court erred and abused the discretion vested in it, in 
holding and deciding that the forfeiture of the recognizance in the 
above entitled cause ought to he set aside and vacated after the ex¬ 
piration of the term in which said recognizance was forfeited. 

CLARENCE R. WILSON, 

U. S. Attorney, D. C. 


14 


Me morandum . 


Clerk’s costs: $7.60. 

Order to Clerk to Prepare Transcript of Record. 

Filed Julv 11, 1912. 

******* 

Mr. John R. Young, Clerk. 

Dear Sir: Please prepare transcript of record in the above-en¬ 
titled cause, on appeal to the Court of Appeals, and include therein 
the following papers on tile in this cause: 

1. Recognizance, November 25, 1902. 

2. Presentment and indictment, December 19, 1902. 

3. Arraignment and plea, March 20. 1903. 

4. Bail piece, April 30. 1903. 

5. Forfeiture of recognizance. May 1, 1903. 

6. Sci. fa. and return, May 1, 1903. 

7. Motion to vacate forfeiture and affidavit, June 5, 1912. 

8. Motion to vacate forfeiture granted, and appeal noted in open 
court, June 28, 1912. 

9. This prcecipe. 

10. Assignment of errors. 

CLARENCE R. WILSON, 

Attorney of the United States in and 

for the District of Colombia. 

Sendee of the foregoing, with carbon copy thereof, hereby ac¬ 
knowledged, this 10th dav of Julv A. D. 1912. 

ELLIS & DONALDSON, 

Attorney- for West Virginia Citizens 

Ti'ust Company, Surety. 

15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
14, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of whiyh is made 
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part of this transcript, in Criminal Cause No. 23548, wherein The 
United States is Plaintiff and Joseph von Jenney is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
12th day of August, 1912. 

[Seal Supreme Court of the District of Columbia.] 

J. R, YOUNG, Clerk , 

Bv ALF G. BUHRMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2451. The United States, appellant, vs. Joseph von Jenney et al. 
Court of Appeals, District of Columbia. Filed Aug. 14, 1912. 
Henry W. Hodges, clerk. 
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OCTOBER TERM, 1912. 


No. 2451. 


No. 8, SPECIAL CALENDAR. 


THE UNITED STATES, Appellant, 

V8. 

JOSEPH VON JENNEY and THE CITIZENS TRUST 
AND GUARANTY COMPANY OF WEST VIRGINIA, 
Surety. 


BRIEF FOR APPELLANT. 


Statement of Case. 

On the 25th day of November, 1902, The Citizens Trust 
and Guaranty Company of West Virginia entered as surety 
upon the recognizance of Joseph von Jenney, charged with 
the crime of false pretenses, in the sum of fifteen hundred 
dollars ($1,500.00), for his appearance in court when wanted 
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by the Government (R., 1-3). Presentment was made by 
the grand jury December 19, 1902; on March 20, 1903, the 
defendant appeared in court, and entered a plea of not 
guilty, and on May 1, 1903, the defendant was called for 
trial. Failing to appear, his surety, The Citizens Trust and 
Guaranty Company of West Virginia, was called to produce 
him according to the tenor of his recognizance. Failing to 
do so, the recognizance was forfeited, and a bench warrant 
was ordered and issued, and likewise a scire facias, which 
was, after service upon the surety, returned June 10, 1903 
(R., 2-4). On June 5, 1912, eight years after judgment, 
a motion on behalf of the surety company through its at¬ 
torneys, to set aside and vacate the judgment of forfeiture, 
was liled in the Supreme Court of the District of Columbia. 
The reasons therefor given, as disclosed in the affidavit filed 
by counsel for the defendant surety company, are that the 
surety located the defendant, von Jenney, in Belize, Hon¬ 
duras, and at its instance the defendant was arrested. The 
iState Department was notified and requested by the De¬ 
partment of Justice to extradite the defendant, which the 
State Department refused to do, giving as its reason that 
the evidence was not sufficient to supi>ort the indictment; 
and further that the company spent knge sums of money 
in search of the defendant. 

On June 28, 1912, after argument by counsel for the re¬ 
spective parties, the motion was granted, and from the 
granting of that motion the United States appealed (R., 
4-8). 


Assignments of Error. 

I. The court erred in granting the motion of the suretv 
of the defendant to set aside and vacate the forfeiture of the 
recognizance in the above-entitled cause. 

II. The court erred in setting aside and vacating the for¬ 
feiture of the recognizance in the above-entitled cause. 
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III. The court erred in holding and deciding that it had 
power, after the expiration of the term at which said recog¬ 
nizance was forfeited, to set aside and vacate said forfeiture. 

IV. The court erred, and abused the discretion vested in 
it, in holding and deciding that the forfeiture of the recog¬ 
nizance in the above-entitled cause ought to be set aside and 
vacated after the expiration of the term in which said recog¬ 
nizance was forfeited. 

V. The court erred, and abused the discretion vested in 
it, in holding and deciding that the forfeiture in the above- 
entitled cause ought to be set aside and vacated after the 
expiration of the term, without allowing the Government 
its costs. 


ARGUMENT. 

I, II, III. 

The authority upon which the court below based its action 
is section 1020, Revised Statutes of the United States, which 
reads as follows: 

“When any recognizance in a criminal cause, 
taken for, or in, or returnable to, any court of the 
United States, is forfeited by a breach of the condi¬ 
tion thereof, such court may, in its discretion, remit 
the whole or a part of the penalty, whenever it ap- 
pears to the court that there has been no willful de¬ 
fault of the party, and that a trial can, rtotwithstand- 
ing, be had in the cause, and that public justice does 
not otherwise require the same penalty to be en¬ 
forced.” 

The question is, does this section give the court the power 
to remit all or a part of the penalty of the bond after the 
end of the term at which final judgment is rendered in the 
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scire facias proceeding? That such is not the case is appar¬ 
ent from the authorities hereinafter submitted. 

At common law, the court had no power to vacate a judg¬ 
ment rendered at a previous term, where the only ground 
upon which such action was invoked was that the judgment 
was erroneous in point of law. 

England. Davies vs. Felix, 4 Ex., D. 32. 

That such doctrine is almost the universal rule in this 
countrv is manifest bv reference had to the authorities. 

%. %J 

The A. and E. E. of Law, vol. 17. p. 824, says: 

“It is well settled, as a general rule, that a court 
has no power after the expiration of the term at 
which a judgment is rendered to oj»en or vacate the 
same, or otherwise revise, modify or correct the de¬ 
cision.’* 

Sou land vs. Vacuum Oil Co ., 109 Ala., 387. 

Loney vs. Bailey, 43 Ind., 10. 

Bronson vs. Schulten, 104 U. S., 410. 

Phillips vs. Negley, 117 U. S., 665. 

U. S. vs. Pile, 130 IT. S., 280. 

Centra! Trust Co. vs. Grant Locomotive 
Works, 135 U. 8.. 207. 

In the case of Bronson vs. Schulten, 104 U. S., 410, the 
court said: 

“Does the power of the court over its own judg¬ 
ment, exercised in a summary manner on motion, 
after the term at which it was rendered, extend be¬ 
yond this? 

“In this countrv all courts have terms and vaca- 
tions. The time of the commencement of every term, 
if there he half a dozen a year, is fixed by statute, 
and the end of it by the final adjournment of the 
court for that term. This is the case with regard to 
all the courts of the United States, and if there be 
exceptions in the State courts, they are unimportant. 
It is a general rule of the law that all the judgments, 
decrees, or other orders of the courts, however con¬ 
clusive in their character, are under the control of 
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the court which pronounces them during the term 
at which they are rendered or entered of record, and 
they may then be set aside, vacated, modified, or an¬ 
nulled bv that court. 

_ • 

“But it is a rule equally well established, that after 
the term has ended all final judgments and decrees 
of the court pass beyond its control, unless steps be 
taken during that term, by motion or otherwise, to 
set aside, modify, or correct them; and if errors exist, 
they can only be corrected by such proceeding by a 
writ of error or appeal as may be allowed in a court 
which, by law. can review the decision. So strongly 
has this principle been upheld by this court, that 
while realizing that there is no court whicli can re¬ 
view its decisions, it has invariably refused all appli¬ 
cations for rehearing made after the adjournment of 
the court for the term at which the judgment was 
rendered. And this is placed upon the ground that 
the case has passed beyond the control of the court. 
Brooks vs. Railroad Company . 102 U. S., 107; Pub¬ 
lic School8 vs. Walker, 0 Wall., 003; Brown vs. Asp- 
den, 14 How., 25; Ballard vs. Davis, 3 .T J. Marsh. 
(Ky.), 656.” 

Whatever may be the law in other jurisdictions »»r State 8 , 
the law has been well settled for the District of Columbia, 
as was decided in the case of Phillips vs. Neyley, 117 U. S., 
665. which was a case that went from our general term to 
the Supreme Court of the United States upon the very point 
here in issue. 

The court said, in referring to the decision of 104 U. S. 
(mpra), u[>on which it based its conclusion in this case: 

“We content ourselves with repeating the doctrine 
of this recent decision, without recapitulating pre¬ 
vious cases in this court, in which the point has been 
noticed, for the purpose of showing their harmony. 
It has been the uniform doctrine of this court.” 

Further on, the court said, after reviewing some of the 
State decisions which seemed to be to the contrarv: 
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“We feel at liberty, therefore, to follow our own 
convictions as to the power of the courts of the Dis¬ 
trict over their judgments; and are of opinion, and 
so decide, that, after the term at which they were 
rendered, the power of the court over the parties and 
over its record remains only in the excepted cases 
already noticed, when, on motion, it may l>e purged 
of clerical errors, or the judgment reversed by pro¬ 
ceedings for errors in fact, in analogy to the practice 
in ca<es of writs of error coram vobis, unless it is in¬ 
voked by a formal bill in equity upon grounds recog¬ 
nized as furnishing a title to relief. We are, there¬ 
fore, of opinion that the Supreme Court of tlie Dis¬ 
trict. both at sj>ecial and general term, in entertain¬ 
ing and granting the motion to set aside the judg¬ 
ment in the present case, committed error, and the 
proceedings and judgment thereon are reversed.” 

To the same effect is the opinion of the court in the case 
of District of Columbia vs. Humphries , 174 U. S., 190. in 
which the Court of Appeals, in the same case, has its judg¬ 
ment. reversed. 

12 App. D. C., 122. 

It was contended below, and no doubt will be argued 

here, that there was no reason for enacting the statute if it 

relates only to the powers of the court at or before the term 

of trial at which the forfeiture was had. As was said in the 

dissenting opinion in the case of United States vs. Jenkins, 

170 Fed. Rep., 680, this argument can be made with equal 

force as to anv one of the numerous statutes which are 

merelv declaratory’ of the common law. And it is alto- 
• • 

gether probable that the chief purpose of the statute was to 
emphasize the fact that the courts must not, at the trial 
term, remit the penalty where the default was willful. Such 
must have been the view taken bv the courts of the District 
of Columbia, for notwithstanding this statute was enacted 
in 1889, this is the first case, so far as we have been able to 
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find, where the court remitted the forfeiture after the ex¬ 
piration of the term. 

The only direct authority for the contention that the court 

•/ * 

had power to set aside a judgment after the end >f the term 
is the case of United States vs. Jenkins, 170 Fed. Rep., 072, 
and there is a strong dissenting opinion in the case by Mr. 

.T list ice McDowell. 

However, in the light of the cases above cited, we main¬ 
tain that this case is based on a misconception of the statute. 

IV, V. 

Admitting for the purpose of argument that section 1020, 
Revised Statutes, does give the court the power to set aride 
a forfeiture or judgment after the expiration of the term, 
it certainly does not give the court any such power or lati¬ 
tude as was exercised in this case. Note the language of the 
statute: 

“When any recognizance * * * is forfeited 

by a breach of the condition thereof, such court may 
* * * remit the whole or a part of the penalty, 

whenever it appears to the court that there has bten 
no willful default of the party, and that a trial can, 
notwithstanding, be had in the cause.” * * * 

None of the conditions made necessary by the statute to 
empower the court to act are present in this case. There 
was and is a willful default and a trial cannot be had in this 
case. No authorities were cited lielow, and we venture the 
assertion that none will be cited here, that go to the extent 
that this case goes. The defendant, von Jennev, fled the 
jurisdiction and is still without. The case upon which both 
the appellee and the court below relied is the case of United 
States vs. Jenkins (supra) ; and the court there, in recog¬ 
nition of the limitation of the statute, said (p. 673): 

“Thus it will be seen that this section gives the 
court the power, under certain circumstances, to re- 
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mit the whole or a part of the penalty for which 
judgment* may he rendered on a forfeited recog¬ 
nizance. This statute was enacted on the 28th day 
of Febuarv, 1889, and was evidently intended as a 

remedy for a surety in a case where there is no uill- 
• • 

fill default of the party and where a, trial of the cause 
ran he or has been had.” 

rt was said by the court that the surety did all it could 
do when it located von .Tenney in Honduras and requested 
that the State Department extradite him, and that the State 
Department, after going over the evidence, refused to do so 
on the ground that the evidence was not sufficient to sustain 
the indictment, and for that reason it. the surety, should 
be absolved from its obligation to the Government. Bad 
faith is not charged against the defendant surety. Tt is 
simply called upon to keep its contract with the Government. 
The contract is that the defendant, von .Tenney, come into 
court when wanted by the Government to stand trial, or that 
if he fail to do so the surety company produce him at the 
trial table, not Honduras, or pay the penalty of the l>ond. 
Tt is to l>e regretted, from the standpoint of the surety 
company, that the State Department did not see its way 
clear to extradite von .Tenney; but the court will take judicial 
notice of the fact that this Department has no authority 
over the State Department, and that the State Department 
cannot decide questions of law and evidence for this Depart¬ 
ment. All that the State Department can do or did in this 
case was to decide that from the standpoint of the policy of 
its own Department it would not undertake to extradite von 

.Tennev. 

« 

By analogy of reasoning, let us suppose that the defend¬ 
ant. von .Tenney, had fled to a country, to wit, Italy, with 
which this Government had no extradition treaties, and the 
surety company had located von .Tennev in Borne, and the 
State Department was so notified and asked to extradite him. 
and it replied by saying that it had no extradition treaties 
with that country, or the offense was not extraditable. 
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Would the surety company be absolved in court from its 
obligation to the Government on the ground that it had 
located the defendant in Italy and the State Department 
would not extradite him? If the answer be yes, the Govern¬ 
ment. will be powerless; all that will need be is for a person, 
however heinous the crime, to get a bondsman, which will 
not be difficult under such circumstances, and flee to such 
a country, and all will be well with both him and the bonds- 
man. 

The court below, in its opinion, further observed that the 
surety was without blame and unless relieved under section 
10*20, Revised Statutes, no relief could be afforded, however 
meritorious the claim. The court evidently overlooked sec¬ 
tion 3409, Revised Statutes, which was passed long after 
section 1020, Revised Statutes, the date of its passage being 
March 3, 1803, and which is as follows: 

“Upon a report by a district attorney, or any 
special attorney or agent having charge of any claim 
in favor of the United States, showing in detail the 
condition of such claim, and the terms upon which 
the same may be compromised, and recommending 
that it be compromised upon the terms so offered, 
and upon the recommendation of the Solicitor of the 
Treasure, the Secretary of the Treasure is authorized 
to compromise such claim accordingly. But the pro¬ 
visions of this section shall not apply to any claim 
arising under the postal laws.” 

The above section affords ample protection to the de¬ 
fendant surety if its claim be a meritorious one. 

We respectfully submit that for the error herein pointed 
out the judgment should therefore be reversed. 

Respectfully submitted, 

CLARENCE R. WILSON, 

United States Attorney, D. C. 

JAMES A. COBB, 

Special Assistant to tJoe 

United States Attorney, D. G . 
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Statement of the Case. 

This case is in this Court on an appeal by the 
United States from an order of the Supreme Court 
of the District of Columbia, granting a motion of 
the Citizens Trust and Guaranty Company of West 
Virginia for the remission of the penalty of a bail 
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bond, which the said company had signed as surety 
for one Joseph Von Jenney, who had been indicted 
for a criminal offense in this District, the motion 
having been made entirely under the provisions of 
Sec. 1020 of the Revised Statutes of the United 
States and was in no sense, nor was it intended to 
be, a motion to vacate or set aside a judgment. 

On the 25th day of November, 1902, the defendant, 
Joseph Von Jenney was arrested in the State of 
New York and removed to the District of Columbia 
upon the charge of having obtained goods under 
false pretenses. The said Von Jenney was thereafter 
released on bail with the defendant, The Citizens 
Trust and Guaranty Co., as surety upon his bail 
bond, the purpose and effect of which bail bond was 
to insure the appearance of the said Von Jenney for 
trial on the charges preferred against him. 

That thereafter, to wit, on or about the 19th day 
of December, 1902, the said Joseph Von Jenney was 
indicted by the Grand Jury of the District of Co- 
lumbia, and charged with the commission of the 
crime of obtaining goods under false pretenses. The 
case was thereafter reached for trial, the defendant 
called, and he failing to respond and appear for 
trial, the bail bond or recognizance was on or about 
May 1, 1903, declared by the Court to be forfeited. 
A writ of scire facias was issued upon said forfeit¬ 
ure in the regular course. 

The record shows, and the fact is undisputed in 
this case, that The Citizens Trust and Guaranty 
Company, who seeks the relief prayed for in this 
case, did everything possible to locate Von Jenney 
and produce him for trial. The record shows fur- 
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ther, that the company spent more than a thousand 
dollars in tracing the movements of Von Jenney 
from city to city and from country to country; that 
it employed at its own expense detectives to locate 
him until it did finally locate him on or about July 2, 
1903, in the city of Belize, Honduras; that as soon as 
he was located the surety company notified the 
United States Attorney for the District of Columbia 
of that fact and requested his immediate arrest. 
The United States Attorney for the District of Co¬ 
lumbia, through the Department of Justice, re¬ 
quested the Department of State to ask for the extra¬ 
dition of Von Jenney to the District of Columbia 
for trial upon the charges preferred against him. 

In order to properly determine the question as to 
whether or not the Department of State should ask 
for the extradition of Von Jenney the officers of that 
Department requested the United States Attorney 
for the District of Columbia to produce the evidence 
which he had against him, such evidence being in the 
form of affidavits. This, the United States Attorney 
did and, upon a full consideration of all of this evi¬ 
dence, the Department of State determined that the 
United States did not have sufficient evidence 
against Von Jenney to make out a prima facie case 
against him, and, consequently, refused to ask for 
extradition and notified and directed the United 
States Consul at Belize to procure the release of Von 
Jenney, which was done. 

This action by the Department of State was com¬ 
municated to both the Department of Justice and 
the United States Attorney for the District of 
Columbia. 





4 


It would appear, therefore, that The Citizens 
Trust and Guaranty Company of Parkersburg, West 
Virginia, has done everything within its power to 
perforin the condition of its bond and it has been 
prevented from doing so only by the action of the 
United States. 


Argument. 

In order that the questions involved in this appeal 
may be presented to the Court in an orderly and 
methodical manner, counsel has divided the argu¬ 
ment into live sections, which will be taken up in 
their order and which, it is believed, will clearly and 
finally dispose of the matter. 

These five sections, all containing statements of 
well-known principles of law, are as follows: 

1. The motion made in the Court below was not a 
motion to vacate or set aside a judgment, but was an 
application to the Court to exercise its discretion 
under Sec. 1020, R. S., and remit the penalty of the 
bond. 

United States v. Jenkins, 176 Fed., 672. 

2. This application need not be made within the 
term at which the judgment was entered, but may 
be made at any time, either before or after the term 
has expired. 

United States v. McGlashen, 66 Fed., 537; 

United States v. Traynor, 173 Fed., 114; 

United States v. Jenkins, 176 Fed., 672; 

Hunter v. United States, 195 Fed., 253. 


3. The Courts have always had the right to remit 
these penalties either during or after the term, even 
at common law, and before the enactment of this 
statute. 

United States v. Feely, 1 Brock, 255 (Fed. 

Cases No. 15,082); 

United States v. Jenkins, 176 Fed., 672; 

A. & E. Encyc. of Law, Vol. 3, p. 724. 

4. The Government should not oppose this appli¬ 
cation because the object of taking a recognizance 
is not to enrich the Treasury but to insure the ap¬ 
pearance, for trial, of those charged with crime and, 
in the present case, the appearance of Von Jenney 
was rendered impossible only by the action of the 
Government. 

United States v. Feely, 1 Brock., 255 (Fed. 

Cases No. 15,082); 

United States v. Jenkins, 176 Fed., 672. 

5. The remission of the penalty was within the 
sound discretion of the Court below and should not 
be, by this Court, disturbed, except for error in mat¬ 
ter of law or legal inference. 

United States v. Barger, 20 Fed., 500; 

United States v. Duncan, Fed. Cases No. 

15,004; 

United States v. Santos, Fed. Cases No. 

16,222; 

Board of Education v. Moody, 74 N. C., 73. 

Taking up now these five sections in their order: 
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I. 

The motion made in the Court below was not a 
motion to vacate or set aside a judgment , but was 
an application to the Court to exercise its discretion 
under Sec . 1020, R. Sand remit the penalty of the 
bond . 

The case of United States v. Jenkins, supra, is the 
leading case upon the construction and scope of Sec¬ 
tion 1020 of the Revised Statutes of the United 
States, which reads as follows: 

“When any recognizance in a criminal cause, 
taken for, or in, or returnable to, any court of 
the United States, is forfeited by a breach of 
the condition thereof, such court may, in its dis¬ 
cretion, remit the whole or a part of the penalty, 
whenever it appears to the court that there has 
been no wilful default of the party, and that a 
trial can, notwithstanding, be had in the cause, 
and that public justice does not otherwise re¬ 
quire the same penalty to be enforced.” 

In construing this statute Mr. Justice Pritchard, 
speaking for the Court in the Jenkins case, says that 
the application for relief thereunder, is, in no sense, 
an application or a motion to vacate or set aside 
a judgment and is not governed by the rules of law 
relating to the time within which such motions shall 
be made. In disposing of this question the Court 
used the following language: 

“It is contended by counsel for defendant in 
error that the court below had the right to set 
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aside the judgment rendered in this case, and 
the brief filed by counsel is in support of such 
contention. In assuming this position, we think 
that counsel for defendant in error failed to con¬ 
sider the provisions of Section 1020, Rev. St. 
(U. S. Comp. St., 1901, p. 719). The rule in the 
federal court is that a motion to vacate or set 
aside a judgment must be made before the ex¬ 
piration of the term at which the judgment is 
rendered. Even if the court below had adopted 
the practice of the State courts in that respect, 
it did not have the power to vacate the judg¬ 
ment, inasmuch as under the practice in the 
State courts of North Carolina, such motion 

must be made within one vear from the date of 

•/ 

the rendition of the judgment. However, we do 
not think that this case comes within that class 
of cases wherein the remedy is by motion to va¬ 
cate a judgment.’’ 

If this be the proper construction of this statute, 
and there does not seem to be any room for argu¬ 
ment upon the point, then all of the cases cited and 
relied upon by counsel for the appellant in their 
brief to the effect that this motion should not have 
been entertained because it was not made within the 
term at which the judgment was entered, are of no 
avail. 

At the time the motion for a remission of this 
penalty was prepared for filing in the Court below, 
counsel thoroughly understood the rule of law which 
is urged by counsel for appellant against the vaca¬ 
tion of a judgment after the term at which such 
judgment is entered. And in view of this rule of law 
counsel was very careful to so frame the motion that 
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it could not be considered and taken as a motion to 
vacate but that it could only be considered as a mo- 
tion to remit the penalty incurred by the forfeiture. 
And the relief was asked for only under the provi¬ 
sions of Sec. 1020, R. S. It is finally settled by the 
Jenkins case, and bv a number of other cases here- 
inafter considered in this brief, that the Court which 
entered the judgment forfeiting the recognizance, 
has the power, both at common law and under Sec. 
1020, to remit the penalty of the forfeiture at any 
time. 

II. 

This application need not be made within the 
term at which the judgment was entered, but may 
be made at any time, either before or after the term 
has expired. 

This precise question, to wit, as to whether or not 
this relief can be granted after the term has expired 
at which the judgment was entered, has been conclu¬ 
sively and overwhelmingly settled by the federal 
cases of this country. 

It was first considered in the case of United States 
v. McGlashen (66 Fed., 537). That case was an ac¬ 
tion to recover the amount of a forfeited recog¬ 
nizance and the term had long since expired at which 
the recognizance had been forfeited. The defend¬ 
ant, who was the surety, attempted to defend the 
case on the ground that there was an appearance 
and discontinuance after the forfeiture and, there¬ 
fore, that the liability of the surety had ended. The 
Court held that this defense could not be made in an 
action to recover the forfeiture but that it could 
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form the basis for an application to have the penalty 
of the forfeiture remitted under Sec. 1020, R. S. 
In that case, as above stated, the term had expired 
long before the suit was brought. 

In the case of United States v. Traynor (173 Fed., 
114) the same point was raised that is here raised, 
to wit, that the Court was without authority to remit 
the penalty in that case because the application was, 
in effect, an application to vacate and set aside the 
judgment, which could not be done because the term 
at which the judgment was entered had expired. 

The Court held that this application could be made 
at any time, and in so deciding disposed of the ques¬ 
tion in the following language, speaking through 
District Judge Sanford: 

“I am of the opinion that under Rev. St., 
Sec. 1020, re-enacting Act, February 28, 1839, 
c. 36, Sec. 6, 5 Stat., 322 (U. S. Comp. St., 1901, 
p. 719) the Court has authority in its discretion 
to remit the whole or any part of the penalty of 
a recognizance in a criminal case forfeited by 
breach of condition, even although the term has 
expired at which a final judgment was taken on 
the forfeited recognizance under a writ of scire 
facias . While it is true that, generally speak¬ 
ing, all final judgments of a court pass beyond 
its control, unless steps be taken to set aside, 
modify or correct them during the term at which 
they were entered, except in certain cases where 
correction of a judgment may be made at a sub¬ 
sequent term under a writ of error coram vobis 
(Brooks v. Railroad Co., 102 U. S., 107, 26 L. 
Ed., 91; Bronson v. Schulten, 104 U. S., 410, 26 
L. Ed., 797), I think that an exception is made 
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ill the case of a forfeited recognizance bv the 
broad and unqualified provision in Rev. St., Sec. 
1020, that the penalty may be remitted ‘when¬ 
ever it appears to the court that there has been 
no willful default of the party, and that a trial 
can, notwithstanding, be had in the cause, and 
that public justice does not otherwise require 
the same penalty to be enforced.’ There is noth¬ 
ing in this statute indicating any intention to 
limit the power of the court in this matter to the 
term at which a judgment is rendered, and, in 
view of the use of the broad and unrestricted 
term ‘whenever,’ I think the statute must be 
construed as vesting discretion in the court so 
long as the enforcement of the penalty remains 
otherwise within the control of the court, and 
therefore that so long at least as the money col- 
lected under the execution remains in the reg- 

istrv of the court and has not been covered into 
* 

the United States Treasurv the court is author- 
ized to remit the penalty in whole or in part.” 

The question was next before the federal court in 
the case of United States v. Jenkins (176 Fed., 672), 
in which all of the authorities upon the subject were 
reviewed and analvzed and the Court came to the 
conclusion in that case that the application could be 
made, under the statute, at any time. It expressly 
approved the McGlashen case but apparently did not 
have the authority of the Travnor case before it. In 
that case the Court used the following language: 

“Section 1020 is remedial in its character, and 
we must if possible construe the same so as to 
give full force and effect to the legislative in¬ 
tent; and thus afford the relief contemplated 
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therein. While this section is not as broad in 
expressed terms as to when application may be 
made as the section of the North Carolina Re- 
visal to which we have referred, yet it should be 
borne in mind that this statute contains no 
limitation as to the time when such application 
is to be made; and, from the very nature of 
things, being different in its character from the 
ordinary motion to vacate or set aside a judg¬ 
ment, cannot be treated as a motion of that char¬ 
acter. At the time of the enactment of the sec¬ 
tion in question, the rules of procedure relating 
to motions to vacate or set aside judgments were 
well established, and the rights of parties clearly 
defined. The remedy afforded bv this section 
does not undertake to authorize the court to va¬ 
cate or set aside judgments of this character, 
but, on the other hand, its sole purpose is to 
empower the court to remit the whole or a por¬ 
tion of any penalty for which a surety may be 
liable upon a forfeited recognizance. There¬ 
fore, if it had been the intention to provide that 
the remedy was to be by motion to vacate or set 
aside a judgment, it would have been an easy 
matter for Congress to have said as much; but, 
inasmuch as the statute undertakes to vest the 
court with discretionary power, it was clearly 
the intention of Congress that the court should 
have the power to act whenever it was made to 
appear that an applicant under this section 
had brought himself clearly within the purview 
of the statute. At the time this statute was en¬ 
acted, sureties had the right to move to vacate 
or set aside a judgment, and, if this was the only 
purpose for which the statute was enacted, it 
would, indeed, be a useless piece of legislation. 
Therefore, inasmuch as it was evidently the pur- 
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pose of Congress to afford relief to all parties 
in cases like the one at bar, it necessarily follows 
that, in all such cases, application may be made 
at any time before property is sold under execu¬ 
tion, and that it was the purpose of Congress in 
the enactment of this statute, to give the court 
wherein such judgments are rendered control 
over the same, with full power, in its discretion, 
to remit the whole or a part of any penalty upon 
a forfeited recognizance, ‘when it shall appear 
to the court that there has been no willful de¬ 
fault of the party, and that a trial can, notwith¬ 
standing, be had in the cause, and that public 
justice does not otherwise require the same pen¬ 
alty to be enforced.’ No possible harm can come 
from the construction, which we place upon this 
statute, inasmuch as all matters arising there¬ 
under are to be passed upon by the judge of the 
court wherein forfeited recognizances are re¬ 
corded and it is but fair to assume that judges, 
in the exercise of their discretion, will amply 
protect the interests of the government when ap¬ 
plications of this character made.” 

The same question was before the Circuit Court 
of Appeals for the 8th Circuit in the case of Hunter 
v. United States (195 Fed., 253), decided March 18, 
1912, in which the Court held that under Sec. 1020, 
R. S., the Court in which the judgment is entered 
has authority to remit the penalty at a term subse¬ 
quent to the term when the forfeiture was entered. 

Aside from the authorities, the mere reading of 
the statute will convince the Court, we think, that 
the only reasonable construction of the statute which 
can be made is the construction which allows the re- 
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lief to be given at any time that the circumstances 
warrant it. As was said in the Jenkins case, Con¬ 
gress had full knowledge of the rule of law against 
the vacation of judgments after the expiration of the 
term, when this statute was enacted, and with that 
knowledge Congress expressly said that: 

“the court may, in its discretion, remit the whole 
or a part of the penalty, whenever it appears to 
the court that there has been no willful default 
of the party, etc.” 

If the word “whenever” means anything, it means 
at any time in the future, and it seems absurd to 
contend that Congress meant by the word “when¬ 
ever” anything else than what it said. If this statute 
should be construed so as to limit the application to 
the life of the term then Congress has done a per¬ 
fectly futile and useless thing in enacting the law 
because the application could have been made in the 
form of a motion to vacate the judgment during the 
term, without this statute, and it does not seem rea¬ 
sonable that Congress had in view, or intended, any 
such construction to be put upon this statute as is 
contended for by the appellant. 

III. 

The courts have always had the right to remit 
these penalties either during or after the term, even 
at common law, and before the enactment of this 
statute. 

There has been a clear distinction drawn in the 

0 
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cases between the power of the Court to remit the 
penalty of a forfeiture and the power of the Court 
to vacate a judgment, both in this country and Eng¬ 
land, from the earliest times to the present day, and 
the courts have almost uniformly held that they have 
power and authority to remit the penalty of a for¬ 
feiture, either during or after the term, without the 
interposition of a statute giving them this authority. 

Chief Justice Marshall had the very question be¬ 
fore him in the very early case of United States v. 
Fcely, 1 Brock., 255 (Fed. Cases No. 15,082), in 
which he held that the court had the authority to 
remit these penalties independent of the statute. 
After fully considering the question, Chief Justice 
Marshall said that the authority on which the court 
relied was the statement of Mr. Blackstone to the 
effect that the court had such authority if “they saw 
sufficient cause for remitting the penalty / 9 and, in 
conclusion, he used the following language: 

“Upon authority, then, it appears that, en¬ 
tirely independent of the statute, the courts of 
England exercise the power which this court is 
now required to exercise.” 

This case has been cited with approval in a number 
of States. It is expressly cited and approved in the 
Jenkins case. 

In the third volume of the American and English 
Encyclopedia of Law (2d Ed.), p. 724, it is said: 

“In the United States it has been held by 
eminent authority that such power existed at 
common law, of which the statutes were merely 
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declaratory, and this power as a common law 
right has been very generally exercised by our 
courts. In many States the matter has been, as 
in England, the subject of special statutory pro¬ 
vision.’’ 

Thus it will be seen that the remedy sought by this 
motion and granted by the Court below, was in no 
way strange and revolutionary, but that in granting 
the motion the Court did what the courts of this 
country and England have uniformly done, almost 
ever since their inception. 

IV. 

The Government should not oppose this applica¬ 
tion because the object of taking a recognizance is 
not to enrich the Treasury but to insure the appear¬ 
ance, for trial, of those charged tvith crime and, in 
the present case, the appearance of Von Jenney was 
rendered impossible only by the action of the Gov¬ 
ernment. 

It does not taken an extended argument to con¬ 
vince the Court that the object of taking a recog¬ 
nizance is not to fill the treasury of the Government 
but to secure or assure the production of the person 
accused for trial. 

It was so held in the Feely case, where the Court 
said: 


“The object of a recognizance in not to enrich 
the treasury, but to combine the administration 
of criminal justice with the convenience of the 
person accused, and not proved to be guilty.” 
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In citing with approval the above language of 
Chief Justice Marshall, Mr. Justice Pritchard held 
that the only object for requiring a recognizance is 
to secure the prompt appearance of the accused at 
the term of the Court at which his trial is to be had. 

V. 

The remission of the penalty teas within the sound 
discretion of the Court below and should not be, by 
this Court, disturbed, except for error in matter of 
law or legal inference. 

The undisputed facts of this case show that the 
Citizens Trust & Guaranty Co. has done everything 
within its power to fulfill the conditions of this bond 
and in so doing has expended a large sum of money. 
That it was not successful in producing Von Jenney 
for trial was due to the fact that the United States 
could not make out a prima facie case against him. 
It followed the accused all over the United States 
and into South America, until it finally captured him 
at Belize, Honduras. It then immediately notified 
the United States through its District Attorney in 
Washington that it had located the fugitive and 
was ready to produce him for trial if the Govern¬ 
ment would perform the duty which it only could 
perform, to wit, ask for his extradition to this coun¬ 
try. When the testimony on which Von Jenney was 
indicted, and all of the testimony that the District 
Attorney claimed to have against him, was presented 
to the Department of State, the officers of that De- 
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partment said there was not evidence enough to make 
a prim a facie case against him. 

It would certainly be contrary to all rules of equity 
and fair dealing to compel this surety company to 
pay the penalty of this recognizance when it has 
done everything that human ingenuity could do to 
produce the prisoner for trial under the terms of the 
bond. It was prevented from doing so by only 
one fact, and that was that the Government had no 
case against the prisoner. There was no question in 
the case as to the identity of the man taken into cus- 
tody at Belize, the only question being that the Gov¬ 
ernment could not prove his guilt if he were brought 
here. And the co-ordinate branch of the Govern¬ 
ment, the Department of State, decided that there 
would be no use in bringing him to this District to 
be tried upon a charge which could not be proved 
against him. Under the circumstances of the case 
the position of the surety company is as favorable 
for the exercise of the discretion of the Court as if 
the prisoner had been actually brought to this juris¬ 
diction and acquitted of the charge against him. 

The question as to whether or not there was any 
willful default on the part of the surety company 
was fully and fairly presented to the Court below 
and that Court in deciding the case held that there 
was no blame that could be attached to the surety in 
not presenting the defendant for trial, and that the 
willful default contemplated by the statute was in¬ 
tended to mean the willful default of the party ap¬ 
plying for relief. This opinion of the Court is fully 
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sustained by the decisions which have construed this 
statute. 

In the case of United States v. Santos (Fed. Cases 
No. 10,222) the Court used the following language: 

“Although it must be assumed that the de¬ 
fault was willful, as it respects the prisoner, for 
aught that appeal's the bail is innocent, and he 
is the person most materially interested in the 
success of the motion. Under the actual circum¬ 
stances of the case I think that a breach of the 
recognizance is technical and that it would be 
unreasonable to impose it. I shall therefore di¬ 
rect the default and estreat to be set aside.’’ 

Could anv default have been more technical than 
the alleged default of the surety in the instant 
case? 

In the case of United States v. Barger (20 Fed., 
500), the Court, speaking on this question, used the 
following language: 

“The recognizance here was taken, not for the 
defendant’s appearance for trial, which strictly 
seems to be the case contemplated by Section 
1020, but after trial and conviction, and was con¬ 
ditioned upon the defendant’s appearance on the 
first day of the present (May) term to abide the 
sentence of the court. He did not appear then, 
but did subsequently during the term and was 
sentenced. The party making application for 
the remission is the bail, who certainly was 
guiltv of no ‘willful default,’ however it mav 
have been with the defendant himself.” 
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Under the terms of the statute the remission of the 
penalty is left to the sound discretion of the trial 
court and this discretion should not be disturbed or 
overruled by this Court, unless the Court below erred 
in a matter of law or legal inference. 

In the case of Board of Education v. Moody (74 
N. C., 73), where the Court had under consideration 
a statute of North Carolina which was almost iden¬ 
tical with Section 1020, it was held that the action of 
the trial court in remitting the penalty was not sub¬ 
ject to review except for some error in a matter of 
law or legal inference. This case was cited and ap¬ 
proved in United States v. Jenkins, supra . 

The rule of law is perfectly familiar that a matter 
which is within the discretion of a trial court should 
not be disturbed by an appellate court, unless it is 
perfectly apparent that the Court below has abused 
such discretion. 

We therefore submit that the action of the trial 
court in remitting the penalty of this forfeiture is 
not open to review by this Court except as to matters 
which go to deny the right of the Court below to con¬ 
sider the motion at all, and that the discretion of the 
trial court, exercised by it, should not be here dis¬ 
turbed unless the abuse of the discretion is shown to 
be flagrant, and this cannot be shown in this case. 

It is therefore submitted that the lower Court in 
passing the order remitting the penalty of the recog¬ 
nizance, in this case, had authority, under the law 
to do so, and in doing so exercised a discretion which 
was exclusively given to it under the statute and that 
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the said order should be affirmed with costs to this 
appellee. 

Respectfully submitted, 

Wade H. Ellis, 

R. Golden Donaldson, 
Challen B. Ellis, 

Abner H. Ferguson, 

Attorneys for Appellees. 
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